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ant's brother and mother and not treas-
ury stock. The true extent of the Interest
of defendant aud his father and brothers
In the navigation company was only $11,-00- 0

invested in preferred stock, and hold-
ing of $17,500 of common stock of no value.
The foregoing aud Incidental facts held
sufficient to support a Judgment for plain-
tiff for the return of the purchase price
und interest, less dividends received.

4. Rule followed that in actions for re-
lief on the ground of fraud, whether that
relief be for recession or damages, the
statute of limitations does not commence
to operate until the discovery of the fund.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,

Seal. Clerk Supreme Court
No. 20.163.

J. H. Canfield, Appellee,
vs.

The Connecticut Fire Insurance Company,
of Hartford. Conn., a corporation. Ap-
pellant. -

Appeal from Cowley County.
REVERSED.

Syllabus. By the Court. Dawson, J.
Where a lawsuit arises over an insur-

ance policy and the plaintiff claims a total
loss and demands the full amount of the
policy, $1,000, aud the insurance company
tenders SOT) in settlement, and the jury

an action to quiet the title thereto and to
determine adverse claims.

All the Justices concurring.
A true copy.
Attest; I. A. VALENTINE.
iSeai.J Clerk Supreme Court

No. 19,913.
T. B. Shannon, Appellee,

vs.
Albert Abrams, et al., Appellants.

Appeal from Allen County.
AFFIRMED. .

Syllabus. By the Court Dawson. J.
1. Where an action is for the recovery

of money only the question whether the
supreme court has Jurisdiction to review
the judgment at the instigation of the
party ordered to pay it depends npon the
amount, exclusive of costs, which theappellant Is required to pay.

2. Under section 500 of the civil code
where the action Is for the recovery of
money only, 'the right of appellant to have
his cause reviewed by the supreme court
depends on the aggregate sum of money
which he is required by the judgment to
pay, and Is not affected by the fact that
the judgment is only the total of a series
of judgments on separate counts no one
which If considered independently would
be for a sum large enough to confer Juris-
diction for review by the supreme court

3. Where a plaintiff has acquired title
to a number of outstanding claims against
a defendaut und his surety, and brings a
single action thereon, setting up each claim
in separately stated and numbered causes
of action, each oue of which Is for a sum
of money less than $100. and where the
plaintiff prevails In the action and separate
Judgments are given on each count, and an
aggregate judgment Is awarded in his
favor for a sum of money in excess of
$100. section 5dl of the civil code gives the
defendant a right of appeal to the supreme
court.

4. Where contractors agree to build a
road and to pay "for all labor and ma-
terial and all other obligations or liabil-
ities incurred iu the doing of the said
work or performance of any of the things
necessary hereunder," and a surety com-
pany, for a valuable consideration, guaran-
tees the performan) of the contract, and
where the contractors fail to pay the nec-
essary and pertinent bills incurred by
them in Mich undertaking, the surety com-
pany Is liable thereon.

5. In a road building contrnct, which
named the quarry where the materials for
the road were to lie obtained, the con-
tractors failed to pay the necessary and
pertinent accounts for dynamite, for coal
consumed In the engine which operated the
rock crusher, for lumber, for the rent of
the quarry and for the rent of tools. Held,
that the surety company was liable for
the payment of these accounts under its
surety obligation.

Johnston, C J., Mason, J., and Marshall,
J., concurring.

Punch, J., Porter. J., end West. J., dis-
senting from Syllabus No. 5 and corre-
sponding portlou of the opinion.

All the .instlces concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court

The sons paid the annuities at their con-
venience with the acquiescem-- of their
parents. One son gave his note for $""
to settle delinquent annuities and paid M
to apply on a current annuity which sum
his mother applied on his note instead.
These and related circumstances consid-
ered and held sufficient to withhold a de-

cree of absolute forfeiture of the grant to
him by his parents; and the judgment In
their favor for the balance of the note and
for the later accrued and current annuities
and the provision made for the speedy
payment thereof examined and held suffi-
cient to satisfy the just demands of his
parents.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
CSeaX Clerk Supreme Court

No. 20,540.
The State of Kansas, Appellee,

vs.
Porter Patterson, Appellant

Appeal from Shawnee County. Second
Division.

AFFIRMED.
Syllabus. By the Court Marshall. J.

1. In a prosecution for persistent viola-
tion of the prohibitory liquor law, it is
not error to deny a motion of the defen-
dant to require the state to elect on which
of several prior convictions aleged in and
proved under each count It will rely for
convicriou on that count

2. Certain alleged errors In the admis-
sion of evidence have been examined. The
evidence complained of was competent.

3. There was no error in the cross ex-
amination of the defendant

4. It Is not much misconduct ss will
cause a judgment of conviction to be re
versed ror a county attorney, in nis cios-ln- e

argument to a lurv. to say that If the
jury should disregard the evidence of cer
tain witnesses ano return a vernici m niguilty, it would be of no use to try other
criminal cases and that he might as well
dismiss them, for the reason that the state
depends for conviction In those cases upon
the same class of testimony as that intro-
duced on the trial la which the argument
is made.

R. Certain instructions nave been ex
amined. They fully cover the law con-
cerning the matters complained of, and
there was no error in giving or iviubiuk
lnstrnctions.

All the Justices concurring except Dtw
A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court

No. 20,145.
O. H. Johnston, Appellant,

vs.
Frank R. ' Lanter. Appellee.

Appeal from Johnston County.
AFFIRMED.

Syllabus. By the Court Johnston, C. J.
1. it aevoives on one wau rucr

of a psrticular kind or quality to make
an early inspection of those received to
determine whether they comply with the
terms of the contract and to give notice of
defects within a reasonable time after the
discovery of the same.

2. The mere receipt of goods does not
necessarily amount to a waiver of defects,
but the buyer Is bound to exercise rea-
sonable care In the matter of inspection
and Is chargeable with knowledge of such
defects as are external and visible and
which are observable from an ordinary ex-

amination, and whether he has acted with
reasonable diligence in that respect and
given notice of discovered defects to the
seller within a reasonable time, are ordi-
narily questions for the determination of
the jury.

3. The finding that there was no waiver
of defects in the goods purchased by the
defendant is sustained.

4. One who claims damages on account
of a breach of contract must not only
prove the injury sustained, but must also
show with reasonable certainty the amount
of damages suffered as a result of the
injury.

All the justices concurring.
A true copy.
Attest: D. A. VATENTINE,

Seal. Clerk Supreme Court.

No. 20,146.
W. D. Wilson, Appellant,

vs.
J. T. Johnson, Appellee.

Appeal from Lyon County.
AFFIRMED.

Syllabus. By the Court Burch. 1.
The evidence examined and held to sus-

tain findings that the defendant's name
was written on the back of the notes sued
on without his authority and without con-
sideration.

All the Justices concurring.
A true copy.
Attest: T. A. VALENTINE.

Seal. i Clerk Supreme Court
First published In The Topeka Stats

Journal, May 11, 1910.

ELECTION PROCLAMATION.
Mayor's Office, Topeka, Kansas.

Mav 10th. 11HO.
WHEREAS, on May 8th, 1916, the Board

of Commissioners of the City of Topeka,
Kansas, duly passed Ordinance No. 4023,
entitled "An ordinance authorizing and
directing the Mayor of the City of Topeka,
Kansas, to Issue a proclamation calling
an election for the purpose of submitting
to the legal voters of said city propositions
to construct certain Improvements in said
city and Issue the bonds of said city to
pay for the construction of said improve-
ments." and

WHEREAS, said ordinance was duly ap-
proved on May 8th, 1916, snd was duly
published and took effect on May 8th, lOln,
and

WHEREAS, said ordinance provided that
said election should be held on Wednesday,
Mav 31st 191.

NOW. THEREFORE. I J. E. House.
Mayor of the City of Topeka. under and
pursuant to the provisions of said ordi-
nance No. 44T23, do hereby proclaim and
gives notice that an election will be held
in said City of Topeka on Wednesday,
Ma y 31st 1916, for the pu rpose of su a-
dmitting to the voters of said city the fol-
lowing propositions:

"SHALL THE FOLLOWING BE
ADOPTED?

"Shall the Mayor and Commissioners of
the City of Topeka be authorized to en-
large the east wing of the City Hall. In
said City, by extending the same thirty
(30) feet east snd to purchase land neces-
sary therefor, to remodel the interior and
Install an elevator In said City Hal!, and
borrow the sura of Seventy-seve- n Thou-
sand. Five Hundred Dollars t$77.500.0O)
and issue the bonds of said City in thatamount to pay therefor?"

"SHALL THE FOLLOWING BE
ADOPTED?

"Shall the Mayor aud Commissioners of
the City of Topeka be authorized to con-
struct a new City Jail on the present sito
on Fifth and Jackson Streets, in said City,
and borrow the sum of Twenty-tw- o Thou-
sand. Five Hundred Dollars ($22,500.00)
and issue the bonds of said City la thatamount to pay therefor?"

The ballots used at said election shall
have printed thereon each of said proposi-
tions In words and figures as above set
forth. If a majority of the votes cast at
said election shall re In favor of any or
all of said propositions, then the Mayor
and Commissioners shall be authorized to
construct each improvement, the proposi-
tion for which shall have received the ma-
jority of the votes cast at said election,
and 1 psue bon ds In the amoii nt a bovs
specified in such proposition for the con-
struction of such improvement. Said hoods
shall be issued in denominations of not ksthan five hundred dollars ($.VK).0t) and
not more than one thousand dollars
($1,000.00). and the same shall be run
for a period of thirty years (30) years and
shall bear Interest at the rate of four (4)
per cent per annum, payable y

and the same shall not be sold for leas
than their face value and no commission
or compensation shall be allowed for their
sale. Before any of the said bonds shall
be issued and before any contract shall b
let for the construction of such improve-
ment. Plans and specifications therefor
shall be on file and spproved and adopted
by the Mayor and Commissioners snd sn hImprovement shall be constructed In ac-
cordance with said plans and specifica-
tions. No contract shall be let for the con-
struction of such improvement to exceed Incost the amount above specified In the re-
spective proposition therefor.

Said election shall be held under andpnrsnant to the general election laws ofthe State of Kansas: the opening and clos-
ing of tlie co.Js and the selection of per-
sons to serve ss judges and clerks st saidelection. In each of the election precincts
of said city, snd the canvas of the returnand the declaration of the result thereofshall be done and carried on at the timeand In the manner as provided by lawIX WITNESS WHEREOF, I have here-unto set my band, this 10th day of Mar1916.

JAY E. norRRMayor. City of Topeka. Shawuee CountvKansas.
Attest: ETTA M. COVELL, City Clerk.

Ibeat J

nraved for cancellation of the deed, for a
decree awarding her a one-thir- d interest in
the land, and for partition and rents and
profits. Held, that a demurrer to such a
petition was properly sustained.

ah tue j usticea concurnug.
A true copy.
Attest: D. A. VALENTINE,
Seat Clerk Supreme Court

No. 20.199.
J. J. Schaffner, Appellee,

vs.
The Estate of John Schaffner et al.. Ap

pellant.
Appeal from Sedgwick Count

First Division.
AFFIRMED.

Syllabus. By the Court Burch. J.
l he rule announced in the case or uris-ha-

v. Lee. 01 Kan. 00 Pac. 312, that
where there is a single hiring and the
term of service and time when compensa-
tion is due are not fixed, the hiring is con-
tinuous and the statute of limitations does
not begin to run against a claim for com-
pensation until the service terminates, ap-
proved and applied.

ah tne justices concurring.
A true copy.
Attest: r. A VALENTINE.

Seal. Clerk Supreme Court
No. 20.191.

Bessie F. Lewis, Appellee,
vs.

The Sells-Flot- o Shows Company, Appellant
Appealed iroin snawnee county.

Div. I.)
AFFIRMED.

Syllabus. By the Court West, J.
1. The evidence and fin diners examined

and held to be such as to uphold the gen- -
eral verdict.

2. Those attending circus performances
need uot assume that the seats provided by
the management are unsafe or make a
critical examination of their fitness for the
use which patrons are invited to make
of them.

3. A new trial is not to be granted for
newly discovered evidence until there is a
fair showing of diligence, aud unless such
evidence-- would probably require a differ
ent aecision.

All the Justices concurring.
A tiue copy.
Attest: p. A. VALENTINE,
Seal. Clerk Supreme Court

No. 20,193.
George Eller, Appellant

va.
The Atchison. Topeka & Santa Fe Railway

Company, Appellee.
Appeal from Finney County.

AFFIRMED.
Syllabus. Ity the Court Marshall, J.

1. The plaintiff shipped a car of cattle
from Helot t to Garden City and went with
the car under a livestock shipper's contract
While the car was standing alone on a side-
track at Strong City, he undertook to as-
certain the condition of the cattle. He
climbed to the top of a ladder on the side
of the car. and thinking that he could see
better from the- end of the car, placed
his right foot on a step of the ladder on
the end, with his left hand took hold of
the brakewheel at the end of the car to the
right of the end ladder, and started to
bend over so that he could take bold of a
wooden slat In the end of the car with his
right hand, intending to climb down toward
the lower opposite corner of the car at the
end until he could get a good view of the
cattle. He was thrown to the ground and
injured by the brakewheel turning He
was guilty of such negligence as prevents
his recovery for the injuries sustained by
him.

2. Under such circumstances the defend-
ant was not guilty of negligence toward
the plaintiff.

3. In an action to recover damages for
injury sustained by a caretaker of live-
stock while cllmblns about the car contain
ing the livestock, it Is not reversible error
to exclude evidence showing a custom
among livestock shipiers to climb about
and over stock cars in caring for the live-
stock therein, where the conduct of the
party shows that his negligence caused his
injury.

All the Justices concurring.
A true copy.
Attest' D. A. VALENTINE,

Seal. Clerk Supreme Court

No. 20.134.
The First National Bank of Parsons, of

Parsons, Kansas, Appellee,
vs.

Mattle K. Kennedy, Claude E. Kennedy and
Lillienne E. Kennedy, Appellants.

E. B. Stevens, Interpleader.
Appeal from Labette County.

AFFIRMED.
Syllabus. By the Court West. J.

1. The printer's affidavit stating that a
sale notice was published in the regular
and entire Issue of each number of a dally
newspaier for four weeks, the first publi-
cation being January 22 and the last Feb-urar- y

23, 1915, the sale being on February
24. sufficiently shows publication for thirty
days before the day of sale.

2. A newspaper published each ay of
the week except Sunday is a daily news-p-a

per. t
All the Justices concurring.

A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court

No. 20.133.
Rev. William Shellberg, et ,.al as Pastor

and Board of Consultors of St John's
Parish of the Roman Catholic Church,

" Appelles,
vs.

Margaret McMahon, Appellant
Appeal from Washington County.

AFFIRMED.
Syllabus. By the Court Porter, J.

The pastor of a Catholic church and
parish school made a written contract with
the defendant by which the defendant
agreed to pay the church and school a cer-
tain sum of money when they furnished
ber a clear title releasing her from all
claims they might have to certain property
by virtue of the last will and testament
of her deceased husband. Held.

L Under section 27 of the Civil Code
an action may be maintained on the con-
tract for the benefit of the church and
school by the person in whose name the
contract was made.

2. Since it appears thst there wss a
bona fide dispute between the parties as to
whether the school and church hud ac-
quired an Interest in certain property by
virtue of the will, a compromise or set-
tlement having been entered into in good
faith, there was sufficient consideration
for the agreement to pay.

3. The written 'contract being ambig-
uous and uncertain with respect to what
the church and school were to do or leave
undone in order to release the defendant of
all claims under the will, It was proper
to receive oral testimony in order to show
an agrement made before the contract was
reduced to writing to the effect that the
defendant was to commence some kind of
an action to have the will declared null
and void, to which the church and school
were to interpose no defense.

4. Upon evidence showing that the de-
fendant brought an action against the
church and school and procured a decree
quieting her title to the property described
in the will, and that defendants in that
suit interposed to defense, the plaintiffs
in the present action are eutitled to re-
cover upon the agreement

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.

' Seal. Clerk Supreme Court
No. 20,144.

Friedericka Gef fert and Henry Gef fertAppellants,
VSv

Adolph Geffert et al.. Appellees.
Appeal from Washington Couuty.

AFFIRMED.
Syllabus. By the Court Daw-so- J.

1. Rule followed that n court of equity
will not enforce a forfeiture where circum-
stances permit It to decline to do so ami
where the substantial rights of the parties
demanding the forfeiture can otherwise be
adequately protected and compensated.

2. The plaintiffs owned a section of
land. As they grew old and feeble and
the management of their lands became a
burden to them, they conveyed their land
to their four sons, a quarter section to
each. Each deed contained the following
provision :

"The party of the iwond part shall pay
to the parties of the first part the sum of
Two Hundred Dollars $200.00 per an-
num as follows : Two Hundred Dollars
($200.00) to be paid on the first day of
May, 1108 and a like sum to be paid on the
first day of May in each succeeding vear
during the life time of the said parties of
the first part or either of them."

should the said party of the
second part fail to make payments as
above set forth or fail to pay all taxes, or
taxes that may be levied against the said
land for a period of one year after the said
payments shall become due, the premine
herein granted shall revert to and become
the property of the said parties ol firstxrt

the will and testamentary in character;'
that the execution , of the will and the
deeds constitutes one transaction; that the
intention of the testator was that the
deeds should not operate until his death,
and that, being parts of the will, they were
subject to revocation.

Johnston, C. J., Burch, J., Mason, J.,
West, J., and Dawson. J., concurring.

Marshall, J. dissenting.
A true copy. "I
Attest: D. A. VALENTIN.
ISeal. Clerk Supreme Court

' No. 2CL168. -

E. H. Van Nata, Appellee,
vs. -

, Nellie F. Snyder, Appellant
Appeal from Republic County.

REVERSED.
Syllabus. By the Court Burch, J.

1. A woman was induced to purchase a
hotel through fraudulent representations of
the vendor. The coutraet of sale was ex-
ecuted on both sides, the vendee paying
half the consideration in cash and execut-
ing and delivering notes secured by mort-gage for the remainder. After the trans-
action was concluded, but on the same day,
the vendee discovered the fraud. The notes
were payable monthly, beginning July L
1913. The vendee paid ten of them, thelast on October 10. 1913, aud meanwhile oc-
cupied the property without complaining
of the fraud. In January, 1915. the vendorbrought suit to recover on the unpaid notes
and to foreclose the mortgage. The vendee
was without business experience and had
relied entirely on the vendor whom she re-
garded as a friend. She was ashamed to
think the vendor had beaten her. was
afraid to make him augry aud antagonistic,
did not know what to do that would do any
good, and was ignorant of her rights until
out Luuouitcu an niiurury aiitr sur whs
condoned and a counterclaim for damages
for the difference between the value of theproperty as it was and as it was repre-
sented to be was wrongfully disallowed.

2. The first paragraph of the syllabus
of the case of Thresher Co. v. Gruben, 0
Kau. App. COS, 50 Pac. 07, is overruled.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
ISeal. Clerk Supreme Court

No. 20.172.
The Citizen a State Bank of Chautauqua,

Kansas, Appellee,
vs.

The First National Bank of Sedan, Kansas.Appellant
Appeal from Chantauqua County.

AFFIRMED.Syllabus. Ity the Court Porter. J
Jb Sutton of the General Statutes of1909. as amended by section 1 of chapter

65. Laws of 1911. which prohibits a bankfrom giving a preference to anv depositoror creditor by pledging the assets of thebank, applies only to a bank which Is in-
solvent.

2. An agreement In a promissory note
executed by a solvent bank bv which itagrees to give additional securities in thefuture upon demand of the lender, is avalid agreement only so long as the borrow-ing bank remains In a solvent condition.The collateral agreement Is limited bv thestatute (ieu. Stat. 190U, sec. 499, amended.Laws 1911. eh. 05. sec. 1) which forbids a
bank to give a preference to any depositoror creditor.

3. A solvent bank borrowed $10,000 fromanother bank and gave Its promissory note,
pledging at the same time certain of Itsassets as collateral security. The
note contained an agreement togive additional security upon notifica-
tion by the holder. Subsequentlv, when
the borrowing bank whs insolvent. Its offi-
cers at the demand of the holder turnedover additional assets of the bank to secure
the Indebtedness. I'pon these facts it is
held that the previous agreement did notcreate an equitable Hen on the assets sub-sequently turned over, and that replevin
will lie at the suit of the borrower to re-
cover the assets turned over in violation
of the statute.

4 Notwithstanding the statute, whichprohibits banks from preferring creditors,
contains no declaration that any act in vio-
lation thereof shall be void, it is held
that a creditor who accepts a preference
from an insolvent bank will not be per-
mitted to retain the benefits of the trans-
action.

5. On the facts stated In the opinion it
Is held that It was not preced-
ent to the plaintiffs right to maintain the
action of replevin that it tender back cer-
tain securities surrendered by the defend-
ant at the time the additional securities
were turned over.

All the Justices concurring.
A true copy.
Attest : T. A. VALENTINE.

Seal. Clerk of Supreme Court
No. 20.17S.

Evens and Howard Fire Brick Company,
Appellant,

vs.
FreI Tarry and Eldred Tarry, etc.. Re-

vived In the name of Mary A. Tarry, as
Administratrix, etc., et al.. Appellees.

Appeal from leaven worth County.
REVERSED.

Syllabus. By the Court Dawson. J.
1. Where the facts and correspondence

show that a sale of sewer pipe was made
"subject to inspection of engineer" and
clearly show that there was no warranty,
a fluding that the sewer pipe was sold
with an oral and written warranty that
the articles would pass inspection can not
be sustained.

2. Where poods are sold subject to in-
spection, the vendor Is not liable for dam-
ages occasioned to the vendee because
such goods do not meet with approval on
Inspection.

X Where sewer pipe is sold subject to
inspection and part of It Is approved on
Inspection and part of it which was dis-
approved on Inspection Is nsed by the ven-
dee elsewhere, and part of It Is sold and
the remainder Is retained by the vendee,
the approved pipe must be paid for at the
agreed purchase price, the pipe used else-
where must likewise be paid for after de-
ducting a reasonable charge for its trans-
portation to the place where it was used,
the pipe sold by vendee must be ac-
counted for, and the remaining pipe re-
tained by the vendee must be paid for at
what It Is reasonably worth.

All the Justices concurring.
A true copy.
Attest:. D. A. VALENTINE.
Seal. Clerk Supreme Curt

No. 20,180.
O. .W. Jones, Appellee,

vs.
The Atchison, Topeka & Santa Fe Rail-

way Company, Appellant.
Appeal from Sedgwick County. (Division

No. 2.)
Reversed and Rem a n ded .

Syllabus. Ry the Court. Johnston. C. J.
It is within the power of the legislature

to require carriers to carry passengers up-
on freight trains und to fix the measure
of their responsibility for Injuries suf-
fered by passengers choosing that mode tit
travel, and under the provisions of Chapter
190 of the Laws of 1909, one Nvbo takes
pa sage on a freight train has no right to
expect greater precautions for his safety
than slight fare uor to hold the carrier
responsible for any lack of care less than
gross negligence

All the Justices concurring.
A true copy.
Attest: D. A- - VALENTINE.

Seal. Clerk Supreme Court
No. 20.184.

O. M. Todd and Vertie Todd, Appellees,
vs.

The G rover Produce Company, Appellant
Appeal from Reno County.

AFFIRMED.
Syllabus. By the Court Burch. J.

The procediugs examined and held a
motion to make the hill of particulars
more definite and certain was properly
overruled, the action was not prematurely
commenced, and an instruction relating to
the defendant's contention, which was not
sustained, was properly given.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,

Seal. Clerk Supreme Court
No. 20,496.

J. H. Kuth. Appellee,
vs.

The Witherspoon-Engla- r Company, Appel-
ant.

Appeal from Wyandotte County.
(Division No. 3.)

REVERSED.
Syllabus. By the Court Mason, J.

1. In an action under the workmen's
compensation act a recovery can be had
only upon the basis of disability to labor
resulting from the injury received In the
course of employment without the Inter-
vention of an Independent cause, the sep-
arate consequences of which admit of defi-
nite ascertainment. It can not be aug-
mented by the fact that the disabling ef-
fects of the injury are increased or pro-
longed by incompetent or negligent snrgt-xics-

treatment eveifc where the ajuplorex is

offense was complete If any of the things
mentioned were deposited or allowed to
remain, whatever the quantity, circum-
stances, or length of time. Held, the sec-
tions of the ordinance was beyond theauthority conferred on cities of the second
class to secure the general health and to
prevent and remove nuisances.

Mason, J., Porter, J., West, J., and Daw-
son. J., concurring.

Johnston, C. J., and Marshall. J., dis-
senting.

A true copy.
. Attest: r. A. VALENTINE,

I Seal. J Clerk Supreme Court.
No. 10,803.

Rosa A. Null, Appellant,
vs.

D. O. Potts. Appellee.
Appeal from Sedgwick County.

Second Division.
AKFIKMEI.Syllabus. By the Court. Burch. J.

The action was one against a
agent aud trustee lor money coming into
his hands for which be had not accounted
after demand therefor. The petition dis-
closed that the money came into the de-
fendant' bands more than three years be-
fore the action was commenced. In re-
sponse to a motion the court ordered theplaintiff to make the petition definite and
certain by stating approximately the date
of the demaud, with which
gave rise to the cause of action. The
plaintiff was unable to comply with the
order. Held, the action was properly dis-
missed.

All the Justices concurring.
A true copy.
Attest: . D. A. VALENTINE,

Seal. Clerk Supreme Court
No. 20.298.

Albert W. Taylor, Appellee,
vs.

Sulzberger & Rons Comnany. Appellant.
Appeal from Wyandotte District Court

First Division.
REVERSED.

Syllabus. By the Court. West. J.
L An adult son married and living with

his wife and chlh'.ren, separate from his
mother, is not a member of such mother's
family within the meaning of the Work-
men's Compensation Act Laws of 1013,
chapter 210, section

2. It Is ii nt the purpose or policy of
the statute to continue compensation "to a
deendent minor after reaching the age of
eighteen years unless physically and men-
tally incapable of earning wages, or to
award compensation to an adult murrled
son the head of a family living separate
from that of his mother who from herwages as an employee made small con-
tributions towards his support, he being
phvslcally ai;d mentally capable to earn
and actually earning fair wages.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.

Seal.J Clerk Supreme Court
No. 19.SS1.

John W. Matthews, Appellant,
vs.

C. A. McNeill, et nl.. Partners, etc.,

Appeal from Labette Countv.
AFFIRM ED.

Syllabus. By the Court Mason, J.
1. The Invalidity of a note and mort-

gage, attacked as fraudulent and void be-
cause given in pursuance of a contract
contravening policy, held not to be
established as a matter of law by the un-
disputed facts or the findings of the jury.

2. No one but the client can found an ap-
peal upon the admission of evidence in
violation of the privilege with respect to
confidential communications to an attor-
ney.

3. An Instruction limiting the effect of
evidence held not to have been prejudicial
to a party who objected to its admission
for any purpose.

4. In an nation to set aside a compro-
mise of a disputed, claim as fraudulent
and unconscionable, the defendant may
show statements made to him by otherpersons, if they tend to show his own
good faith.

5. Various items of evidence held to
have been properly admitted.

6. In an action for relief on the ground
of fraud an instruction that the plaintiff
must satisfy the minds of the Jury by the
fair weight or preponderance of the evi-
dence does not impose too severe a re-
quirement upon him.

7. Various instructions held not to be
erroneous as introducing extraneous is-
sues.

8. Various special questions submitted
by the court to the Jury held not to show
a trial on a wrong theory..

9. A judgment on a note and mortgage
may be rendered on a verdict in favor of
the holder which does not state the amount
due, where the only question In dispute
was their validity.

All the Justices concurring.
A true copy.
Attest: P. A. VALENTINE.

SeuL Clerk Supreme Court,

No. 19,888.
J. W. Stark, Appellee,

vs.
Hunter M. Meriwether, et al.. Defendants,

Hunter M. Meriwether. Appellant
Appeal from Wyundotre County.

Division 3.
AFFIRMED.

Syllabus. By the Court. Porter, J.
1. Whether accertlons have been formed

from the main bank of a stream to an
Island in the channel or from the island to
the bank Is a question of material fact to
be determined from the evidence, construed,
of course, by reference to well established
Principles governing the law of secretions,

t the less a question of fact
2. The proper method or rule for appor-

tioning accretions on rivers or other bodies
of water between adjoining proprietors de-
pends upon varying circumsances and con-
ditions so that it is Impracticable to state a
general rule that will apply in all cases.

3. On the facts stated in the opinion,
held, that the adoption of a rule of appor-
tionment between two adjoining proprie-
tors by which each acquires a frontage on
the new shore proportional to his frontage
on the old one, by an extension of the orig-
inal side lines, will not be disturbed.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
ISeal. Clerk Supreme Court

No. 19,894.
Vida Malet, Appellee,

vs. .

James Haney. et al.. Appellant.
Appeal from Sherman County.

AFFIRMED.
Syllabus. By the Court. West J.

1. A tax deed however perfect in form
and valid in law does not give the holder a
right to take possession by force or vio-
lence of the land described in such deed.

2. Error in charging that an attorney's
fee may be allowed was rendered harmless
in this case by the subsequent remittitur
of such fee.

3. The statute prescrlblug no qualifica-
tions for commissioners in partition, theappointment of witnesses In the case who
had testified as to the value of the property
involved did not of itself work material
prejudice.

4. A mistake In the charge as to the date
when the defendant obtained a certain quit
claim deed was uot substantially pre-
judicial, full opportunity being had to cor-
rect such date in the argument by reference
to the evidence on that point.

5. The remittitur of a substantial por-
tion of the sum awarded by the jury was
not a confession of passion or prejudice, a
remltltur being proper only in the absence
of passion and prejudice.

All the justices concurring.
A true copy.
Attest: D. A. VALENTINE.
ISeal. Clerk Supreme Court

No. 19.914.
The Farmers & Merchants Bank of Court-lan-

Appellee,
vs.

E. B. Tipton and S. L. Tipton. Appellants,
The Swedish American State Bank of

Courtland. Appellee.
Anpeal from Republic County.

AFFIRMED.
Syllabus. By the Court. Johnston, C. J.

A vendor sold land under an agreement
with the vendee to give a merchantable
title and place Mm in possession of thesame, the agreed consideration being paid
to the vendor. The persons from whom
the vendor acquired the land and who were
In possession of the same set up a claim
that the deed they had executed to the
vendor was In fact a mortgage and they
refused to yield possession of the land, so
that the vendor was uuable to carry out
his agreement with the vendee. The ven-
dee demanded the return of the money
which be had paid for the land and re-
fused to bring an action to quiet his title
against adverse claimants. The vendor then
brought an eqult.ble action to quiet the
title of the land, making the vendee a party
defendaut. Held, that the vendor had an
Interest in the laud sufficient to maintain

responsible.
2. The evidence Is held not to justify a

finding that the permanent character of
an employee's disability is the result of the
injury received in the course of his em-
ployment, rather than of unskillful sur-
gical treatment, and the verdict is set aside
'for that reason and because the issue re-
lating to malpractice was not sufficiently
presented to the jury.

3. In an action under the workmen's
compensation act evidence of the manner in
which the injury was received is ordinarily
irrelevant, and testimony given in that con-
nection of ill treatment of the plaintiff by
the foreman under whom he worked may
be prejudicial as tending to arouse feeling
against the defendant la the minds of the
Jury.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,

Seal. Clerk Supreme Court
No. 20,188.

The Citizens Bank of Belton, Mo., Appellee,
vs.

W. H. Bowden and Emma L. Bowdcn,
Appellants.

Appeal from Franklin County.
AFFIRMED.

Syllabus. By the Court Mason, J.
L Under the provision of the uniform

negotiable instruments act one who signs
a note as although in fact a
surety, is not released by an extension
of time granted to the principal, in con-
sideration of the payment of interest in
advance

2. Irrespective of the statute the release
of the. surety Is prevented lu such a case
by an agreement incorporated in the note
that upon the payment of interest by one
of the makers time of payment might be
extended without notice to the other.

3. The mere fact that in an action upon
a note one of the makers pleads suretyship
as a basis for a defense founded on an'
extension granted to the principal, does
not require the court, after sustaining a
demurrer to the plea, to make a finding
that such a pa rty is a surety, for the
purpose of preserving his rights fas against
the principal.

All the Justices concurring.
A true copy.
Attest: D. A. VALETINE.

Seal. Clerk Supreme Court
No. 20.190.

. C. H. Itickert Appellee,
vs.

G. Porter Craddock. et al.. Appellants.
. Appeal from Morton County.

. AFFIRMED.
Syllabus. By the Court Porter J.

1. The burden of proof rests npon him
who asserts that an attorney employed to
collect or sue upon a note had authority
to compromise or settle his client's claim
for less than the amount due thereon, or
who seeks to establish the fact that the
client ratified such compromise or settle-
ment

2. Upon the facts stated In the opinion
It Is held that the trial court rightly di-
rected a verdict for defendants, and that
the evidence was not sufficient to show
a ratification by the client of the action
of his attorney in accepting n compromise
ot settlement of his claim upon a note
placed in the attorney's hands for collec-
tion.

All the justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court

No. 20..V0.
The State of Kansas, Appellee,

vs.
George W. Gaunt Appellant

Appeal fiom Rawlins County.
AFFIRMED.

Svllabna. Bv the Court Mason. J.
1. The defendant in a criminal case

having offered no evidence regarding his
reputation, no error is committed in re-
fusing instructions to the effect that his
character is presumed to be good and that
this presumption is the equivalent of evi-
dence, particularly where the court had in-
structed that he was to be regarded as of
good character except so far as his own
testimony might show the contrary.

2. The refusal of various Instructions in
a homicide case held not to have been
erroneous.

3. Whether n child of five years Is com
petent to testify Is ordinarily a question
for tie final determination of the trial
"court The testimony of such a witness
having been admitted it is proper to sub-
mit to the jury the question of the weight
to be given it

4. Where proper instructions are given
recrardlncr the consideration of the testi
mony of a witness, it is not
error to omit to refer sjecifically to that
of another witness seven years oi age,
that matter being covered by the general
charze.

5. In a prosecution for homicide it is
not error to retuse a request ior an in
traction that the Jury should consider the

omission of the state to produce a dying
statement of the decersed where the mily
evidence on this subject indicates that
none was mane.

6. The discretion of the court in relation
to the by the defendant
of his own witness neiu not to nave oeen
abused.

7. In a prosecution for homicide, the
state having admitted the bad reputation
of the person killed with respect to being
peaceable and no error was
committed in sustaining its objection to
evidence that he had been divorced for
adultery and cruelty and hart been prose-rntf4-

for various nubile offenses.
8. The evidence held to warrant a con

viction.
9. A judgment under the indeterminate

sentence act held not to oe invaini oy rea-ra- ii

of nmittinir to state the minimum
length of the term, the law placing it at
ono year.

AH the Justices concurring.
A true copy.
Attcr-t- : D. A. VALENTINE.

. Seal. Clerk Supreme Court

No. 20.531
The State Bank of Eudora, Appellee,

v
John Brecheisen and Ursula Brechelsen,

Appellants
Appeal from Douglas County.

AFFIRMED.
Rviiabnn Hv the Court. Porter. J.

1. In a trial before th court of a suit
In the nature of a creditor's bill, the plead-
ings and admissions of defendants, who
were husband and wife, showed that an
eXcution on the original judgment
against the husband had been returned
iinai-irif- i that shortlv before the com- -

t of the action In which the
i.wiimnt was rendered he executed snn
delivered to his wife a bill of sale for his
personal property valued at .$2.S00, and a
warranty deed for 110 acres of valuable
farm lands, retaining another rarm wnu--
was the homestead, and tnat tne consider
ation stated in each conveyance was one
dollar and love and affection. Held, In the
absence of any showing that defendants
were prejudiced by the ruling or that
they had n real defense to the action, It
was not material error to rule that the
burden rested upon them to explain the
transaction.

2. Upon the facts stated in the opinion
there was no abuse of discretion in the re-

fusal to permit the filing of an amended
answer.

All the Justices Concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal.) Clerk Supreme Court.

No. 20472.
George W. Dashlell. as Trustee, etc., Ap- -

jreuee,
vs.

W. L. MeOnire. Appellant
Appeal from Shawnee County (Division

ro. -- .f
AFFIRMED.

Rt the Court. Mason. J.
'Where an amended petition is filed

which recites that all the allegations of
th ori urinal petition are made a part there
of, no error is committed in overruling a
demurrer to the amended pleading if the
facts stated In either or notn or tuem are
sufficient to constitute a cansc oi action-A-ll

the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.

.Seal. Clerk Supreme Court
No. 20.194.

Martha A. Wilson, Appellant
vs.

George A. HIghley et al.. Appellees.
Appeal from Wilson County.

AFFIRMED.
Syllabus. By the Court Dawson. J.

A mother conveyed her land to her two
sons in 1892 upon an alleged oral agree-
ment that they wonld "keep, care for her
and clothe aud look after her durinp her
natural life." The deed recited a consid-
eration of $1,000. After the death of the
mother twenty-tw- o years later, her daugh-
ter brought an action against ber brothers,
her petition alleging that they had wholly
tailed, to aarform. Uieir oral SLgreeatect and.

SUPREME COURT SYLLABI.

Published In The Topeka State Journal,
May 13. raiu-- l

No. 20.196.
Antonia Sayiler, Appellee.

vb.
The Leavenworth Light. Heat Power

Company. Appellant.
Appeal from Leavenworth County.

AFI'IUMED.
Bytlabnn. By the Court. Johnston. C. J.

An electric company built and maintain-
ed a system of high voltaBe wires about
thirty feet above the ground along the
treet In a thickly populated portion of a

citv. When built the wires were Properly
Insulated as the law requires but the In-

sulation had rotted so that the wires had
been nearly bare for a number ot m A
small wire with a stone t.tn,lne,,1Jiad,,bfS''
thrown over the
company and supposed tu have ."onedid notbut the evidenceby boys at play,
show by whom, how or when the wire was
thrown over those of the company A boy

the side of thesittlne upon a coping upon
who bad the small wire In his hand

tin nnd a neighbor noticing that he
did Sot move and that his clothe s were on
fire called for help. The plaintiff hearing
th call hurried to the aid of the boy who

already dead and upon touching him
The an electric shock causing se-- v

burls and other injuries. In
it was found that tne

&ct.veycurre-- t

elcctrh' company through its ne-
gligent that the plaintiff was Injured when

be went to the aid of the boy as she had
right to do. and it is held that the Jury

warranted in finding that the throw-
ing of tb wire over the nninsnla ted wire

anticipated by the com-

pany
bewas an act to

and against which It I"hM have
that the negligence of the com-

pany
provided,

was the approximate cause of the Ja-Jur-
y

and that under the evidence the plain-
tiff wa entitled to recover for the
Tuched.Maesron. .T- Porter. J.. West, J.

aud Marshall, J- - concurring.
Dawson. J., dissenting.
Attei't:COPy" I). A. VALENTINE

Steal. Clerk Supreme Court.

No. 20.152.
Geo. A. Morris. Appellant,

vs.
James Hettinger, Appellee.

Appeal from Keno County.
AFFIRMED.

llnhns. By the Court. wcet, J.
T Clark t. Nichols.The rule declared In

612 100 Pac. 620, that In redeemiug
f?om a foreclosure judgment the contract
rate of Interest governs f,0ll0TWedp0Tter J.,Johnston C. J
MirVhallT J. ana Dawson, J., concurring.

Mason, J., dissenting.

itte." CPy- -

I. A. VALENTINE,
ISeal-- J Clerk Supreme Court

No. 20,153.
H. K. Hayes, Appellee,

vs.
joe Nutter. Appellant.

Appeal from Washington County.
AFFIRMED.

Rvllnhno. By the Court. Marshall, J.
In sn action for slander, the proof

of the words spoken need not correspond
with the words asii evVry particular

eharged: ft Is sufficient that the .wordsby thecharged as substantially proved
evidence infractions
which are fairly covered by those gUeu
(Baugh v. Fist, 84 Kan. i40, syl. P 3, n- -

l'i in a slander case It Is not error for
the to Instruct the jury that they

f"r the plaintiff If they find from
The evidence tnat the defendant
slanderous word or words of substan-
tially the same meaning.

All the Justices concurring.
t?te:COPy' P. A. VALENTINE.

tSeal.J Clerk Supreme Court.

No. 20,401.
The State of Kansas, Appellee,

vs.
Myron O- - Holmes. Appellant.
Appeal from Ford County.

AFFIRMED.
Syllabus. By the Court. Johnston, C. J.

1 An reformation which charged in ef-

fect that the defendant through another
fraudulently effected a sale of his team of
horses; that he afterwards approached the
purchaser and falsely represented that the
horses so sold had been stolen from him;
that he then demanded a return of the
team or the payment of their value; that
the purchaser cave him a check for their
value which was the equivalent of money;
and that he and his accomplices Jnus eon- -

tired together to cheat and defraud the
purchaser and had obtained a check a
thins of value, by false pretenses, stated
an offence under sectiou 1H of the Crimes
Act;'" The averment that another conspired
and with the defendant in ob-

taining the check by false pretenses did
not vitiate the charge against the defend-
ant nor leave room for doubt as to the
offence alleged.

3 Iu such a prosecution an essential ele-

ment to be proven Is that the fraud was
accomplished by the false pretenses alleged
and although the money had not been paid
on the check when the defendant was ar-
rested and was subsequently restored to
the drawer, it was a thing of value when

iven as there was money In the bank for
fts payment and therefore the fraud was
accomplished and the offence charged was
complete when the check was obtained by
the defendant.

4. A restoration of check, money or
property fraudulently obtained by an ac-

cused does not wash away the criminality
0f5.U1TneCState v. Lewis, 26 Kan. 123, over-
ruled.

AH the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
(Seal. Clerk Supreme Court.

No. 20,156.
John Gillies, Appellee,

vs.
Georize S. Llnscott Appellant.

Appeal from Leavenworth County.
AFFIRMED.

Syllabus. By the Court. Dawson, J.
1. The evidence to support allegations

of fraud In the purchase of corporate stock
by plaintiffs agent examined and found
sufficient to Justify the court's refusal to
order an instructed verdict.

2. It is not necessary to state all the
Jaw of a case iu one instruction to the
jury, and a single instruction which Is
correct so far as it goes cannot be ex-

cised from its context and interpreted to
govern the entire controversy without re-

gard to other appropriate Instructions
which were also given.

3. Where the main issue in an action to
recover the purchase price of corporate
stock from the plaintiff's agent was on
the questiou of the agent's fraudulent con-

duct In procuring outstanding stock In-

stead of treasury stock, the Jury were ask-
ed this question :

'Q. 9. Did the defendant tell the plain-
tiff at the time of each of said purchases
that he could purchase preferred stock in
the Mahogany Lumber and Transportation
Company at a hundred dollars per share'"

The jury's first answer was :

'a The evidence shows (see checks to
M L. & T. Co.) that defendant led plain-
tiff to believe stock was from said com-
pany, and worth $100.00 per share. "

On motion of defendant the Jury were
required to retire and make a more definite
and specific answer to this question, and
their corrected answer was "es.'

HELD that by the aid of the first an-
swer aud the other special findings, it is
clear that the jury did not intend to adopt
defendant's contention that he was au-

thorised to purchase outstanding stock ;

and HKLD also that the defendant was
net entitled to Judgment on this finding.

3. The plaintiff requested the defendant,
his banker In whom he hnd Implicit con fi-
ll puce to find a safe investment for some
money. The defendant rccom men tied the
preferred stoeK or a navigation company,
sarins that he and his father aud brothersnpn interested in the company to the ex
tent of $.'10.00. and undertook to proenre
treasurv stock rroin tue company ior plain-
tiff. Plaintiff gave a check for $S00 nay- -

able to the company for eight shares of
stock procureti ror mm oy aereimant.
loiter, the defendant procured twenty addi
tional shares for plaintiff under the same
circumstances and which were also paid
for bv plaintiffs check for $2,000 In favor
or tne company. me company never re-
ceived the checks or their proeeds nor did
nlaintiffs money go to enhauce the cor
porate capital or assets. The checks were
cashed by defendant without endorsement
and the proceeds disposed or ny defendant,
and the corporate stock which defendant
proenred and delivered to plaintiff was
outstanding atock acquired from defend--

nnns tne loss under the policy to be suuo,
the plaintiff Is not entitled to have an at-
torney's fee taxed against the defendants
as part of the costs.

ah tne Justices concurring.
A true copy.
Attest:. D. A. VALENTINE,
LSeal.i t Clerk Supreme Court.

No. 20.159.
L. L. Gil more. Appellee,

va.
Annetta H. Hosklnson, et al., Appellants.

Appeal irom Keno county.
Reversed and Remanded.Syllabus. By the Court. . Marshall, J.

L In an action bv one who succeeds
to the rights of another under a contract
for the purchase of real nronertv hv as
signment of the contract and by quitclaim
ueeu iroin tne contract purcuaser, against
the administratrix and heirs of the per-
son making the contract for the sale of
the real proierty, the assignor of the con
tract ana grantor in tne quitclaim tieei
is incompetent to testify concerning any
transaction or communication had person
ally by him with the deceased party to the
contract.

2. Where a contract purchaser of land.
unable to make oavmentn as stlnulated.
executes a warranty 'deed to a third party,
and at the same time takes from thatparty a contract fcr the sale and convey
ance of land, aud in that contract prom
ises to pay ior tne lana an amount

equal to the consideration
named in the deed and to pay the taxes on
the land and retains possession thereof,
the deed and contract constitute a mort-
gage to secure the payment of the amount
to be paid under the contract.

3. The estate of one who bv contract
agreed to convey real property by war
ranty ueeu is not name to tne contrnct
purchaser or bis assignee or Quitclaim
grantee for failure to make a warranty
aeea, wnere tnat rami re is caused by the
failu re of the warranty of the contract
purchaser who conveyed the real property
by warranty deed to the one who con
tracted to convey the land at the time the
warranty deed was delivered to him.

4. A deed to real property ai-- another
writing showing that the deed Is a mort-
gage, must be recorded together at the
same time and place, under section 4020
of the Revised Laws of Oklahoma. 1910. in
order to have effect as a recorded mort-
gage; and if not so recorded, the effect Is
the same as if the mortgage were not re- -
corded.

All the Justices concurring.
A true copy.
Attest: T. A. VALENTINE,
LSeal.J Clerk Supreme Court.

No. 20.1?7.
Samuel C. Kanztus, et al.,

v
E. N. Jenkins et al., (The Western Casualty

e wiarramy insurance company. Appe-
llant; The Board of County Commission-
ers of the County of Barton, Appellee.)

Appeal from Barton Countv.
MODIFIED AND AFFIRMED.

Syllabus. By the Court. Johnston. C. J.
1. A construction company contracted

with county commissioners to build andrepair a number of bridges and the faith-
ful performance of the contract was guar-
anteed by a bonding company. The con-
struction company failed to carry out thecontract, and the bonding company having
declined to assume the burden, the com-
missioners employed others to furnish the
work, and when It was done allowed andpaid the bills deemed to be necessary and
reasonable for the completions of the con-
tract, but the construction company and
the bonding company refused to reimburse
the commissioners for the outlay. In this
action against the contruction and bonding
companies the contract is interpreted, aud
aitnougn round to he somewhat ambigu-
ous is held to be valid; that upon the de-
fault of the constnctlon company and therefusal of the bonding company to com-
plete the work the commissioners were au-
thorized to employ a builder to finish the
work and to be entitled to recover for labor
and other expenses reasonably necessary to
complete the work in accordance with the
contract, and that the plan adopted of pay-
ing such builder the cost of labor and ma-
terial and a per cent for general expenses
for things not easily numerated and whichappear to be reasonably necessary, is per-
missible.

2. The construction company which
agreed to construct a bridge with a con-
crete floor laid the concrete In the latterpart of March in the presence and with the
consent of an inspector employed bv thecounty commissioners. The night follow-
ing there was a sudden change of tempera-
ture which resulted In freezing and disin-
tegrating the concrete so that the floor bad
to be relaid. No provision was made in
the contract to relieve the contractor from
the effects of frosts, storms or like cas-
ualty. Held, that the loss caused by thefreezing of the concrete falls upon the con-
tractor.

All the Justice concurring.
A true copy.
Attest: T. A. VALENTINE,
Seat Clerk Supreme Court.

No. 20.176.
Mrs. Wm. B. Orr, Appellee,

vs.
The Missouri Pacific Railway Company,

Appellant.
Appeal from Wyandotte County.

Third nivislon.
AFFIRMED.

Syllabus. By the Court, " West. J.
1. The evidence examined and found to

support the general verdict. The special
findings examined and held not essentially
inconsistent with one another or with thegeneral verdict.

2. The rule that the general findings
must, if possible, be harmonized with thegenera verd let. fol lowed.

3. The practice of procuring or attempt-
ing to procure for a nominal sum a release
from one still suffering from the excite-
ment and pain of a recent injury is not
to be encouraged or judicially approved.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
I Seal. Clerk Supreme Court

No. 19.POS.
Arte mas Ward, doing business under the

firm name of Ward & Gow, Appellee,
vs.

The Abllena Sales Company, Appellant.
Appeal from Dickinson County.

DISMISSED.
Syllabus. By the Court. Marshall, .1.

1. Under section 565 of the code of civil
procedure, an appeal can not be taken
from an order granting a continuance.

2. Where a demurrer to evidence has
been filed, it is not error from which an
appeal can be taken to grant a continuance,
on a verbal request therefor, to procure
additional evidence, although the demurrer
is not disposed of and is good as against
the evidence introduced.

All the Justices concurring.
A true copy.
Attest:- D. A. VALENTINE,
ISeal. 1 Clerk Supreme Court

No. 20.526.
The City of Goodland, Appellee,

vs.
L. W. Popejoy. Appellant.

Appeal from Sherman County.
HEVEKSKH.

Syllabus. By the Court. Burch, J.
A section of an ordinance of a city of

the second class made it unlawful for an
owner or occupant to deposit tin cans,
manure, ashes, garbage, aud other refusemutter on his lots or to allow such matter
to remain on his lots. The condition that
the refuse matter should be offensive to
others or detrimental to the public healthor welfare was not no distinc-
tion was made between nocuous and in-
nocuous deposits or accumulations, and the

No. 19,91.".
Atffe Danclnger et nl.. Partners, etc.. Ap-

pellants,
vs.

D. G. Cooley, Appellee.
Appeal from Shawnee County.

(Division No. 1.)
AFFIRMED.

Syllabus. By the Court. Mason. J.
1. A controversy as to the application of

a payment made by a debtor held to be
settled by the verdict and judgment.

2. A principal who employs an agent to
make collections under circumstances
which make the net a violation of the
criminal law. can not maintain an action
for the reifivery of the amount collected.

3. 1'nder the circumstances of this case
It will not be presumed that the sale of In-

toxicating liquors is forbidden by the laws
of Missouri.

4. One who ships liquor to his own or-
der and delivers the bill of lading to an-
other to enable him to receive it for his
own use. thereby violates the provision of
the Kansas statute forbidding a person to
whom intoxicating liquor has beeu con-
signed to give to any other person an order
upon the carrier for It with the purpose
of enabling him to receive It for himself.

6. The statute referred to in the forego-
ing paragraph, as applied to a shipment
from another state into this, under the cir-
cumstances there stated. Is not invalid as
Involving an undue Interference with In-

terstate commerce. Irrespective of the pro-
vision of the Webb-Kenyo- n act.

6. Where liquor is shipped into this
state to the order of the shipper, his rep-
resentative who collects the purchase price
and delivers to the purchaser the hill of
lading thereby violates the act of con-
gress which provides a punishment for any
person who. In connection with the inter-
state transportation of intoxicating liquor,
shall collect the purchase price from the
consignee, or act as the agent of the buyer
for the purpose of completing the sale
thereof, saving only in the actual- trans-
portation and delivery of the same.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
I Seal.J Clerk Supreme Court

No. 20,136.
S. O. Galley, Appellee,

vs.
Peet Brothers Manufacturing Company,

Appellant.
Appeal from Wyandotte County.

Third Division.
AFFIRMED.

Syllabus. By the Court. Marshall. .1.
1. I'nder the workmen's corapesatlon act

(Laws 1911. eh. 218; Laws 1913, eh. 216) an
employee who us a result of an Injury to
his fingers, can not tightly close them In
his hand and is thereby rendered less able
to perform his work, is partially incapaci-
tated from performing labor.

2. An employee partially incapacitated
by an Injury from performing his labor,
does uot lose his right to compensation
under the workmen's compensation act by
remaining in the employment of his master
at his former wages.

3. I'nder the workmen's compensation
act any statement, oral or written, made
within the proper time, by which the In-

jured employee makes It kuown to his em-
ployer that he Is claiming compensation, is
sufficient to comply with the statute.

4. Under the workmen's compensation
act a claim of error In rendering judgment
without allowing the defendant for pay-
ments which the workman may have re-
ceived from the employer during his period
of incapacity is unavailing, where the em-
ployer does not request an Instruction to
the jury covering that question, and It does
not appear that the allowance was not
made.

All the Justices concurring.
A ...
Attest: D. A. VALENTINE.
ISeal. Clerk Su preme Court

- ' No. 20.171.
Rebecca M. Eisenbise (Al Kclser as Assig-

nee, etc.. Appellant),
vs.

J. M. Eisenbise. Anpellee.
Appeal from ove County.

AFFIRMED.
Syllabus. By the Court Mason. J.

Where the parties to a divorce suit file
a stipulation that the defendant shall pay
a stated amount as the fee of the plain-
tiffs attorney, and the cause ts dismissed
without any order having been made In
reference thereto, the court has no jurisdic-
tion at a subsequent term to render judg-
ment for such payment.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,

Seal. Clerk Supreme Court
No. 20.147.

Alex. B. Shulsky, Appellee,
vs.

Mary E. Shulsky, Appellant
Appeal from Doniphan County.

REVERSED.
Syllabus. By the Court. Torter J.

1. If a properly executed will incor-
porates In itself by reference a deed not so
executed, the deed so ,rerred to. If it was
In existence at the time of the execution of
the will and is so accurately described
therein as to assure Its identity, takes ef-
fect as part of the will.

2. A will devised to each of six children
of the testator a specific tract of land, each
devise followed by the words "for which a
deed has already been made". At the same
time the testator executed the six deeds
referred to in the will, placed thein in one
envelope with the will and handed the en-
velope to a banker with instructions to de-
liver the deeds at his death to the grantees
and to deposit the will in the probate
court. Five years thereafter he took the
papers from the bank, destroyed the will
and some of the deeds, and made a new
will and new deeds in place of those de-
stroyed. He then placed the new will and
the deeds in an envelope and banded them
to the banker with the same directions as
before. Held, tiiax tha 4Ad were pact ot


